IN THE UNITED STATES ARMY 
FIRST JUDICIAL CIRCUIT 



DEFENSE RESPONSE TO 
GOVERNMENT MOTIONS FOR 
AUTHORIZATION OF A 
SUBSTITUTION 



1 June 2012 



RELIEF REQUESTED 
L The Defense requests that the Court: 

a) Find that both the Defense Intelligence Agency (DIA) Information Review Task 
Force (IRTF) and the Central Intelligence Agency (CIA) WikiLeaks Task Force 
(WTF) damage assessments are material to the preparation of the defense and Order 
that they be produced to the Defense; and 

b) Deny any proposed substitutions where, considering the mindset of Defense counsel 
(including the questions referenced herein), the Court concludes that the classified 
information itself is necessary to enable the accused to prepare for trial. 

EVIDENCE 

2. The Defense does not request any witnesses for this motion, but does request that the Court 
consider Appellate Exhibit IX for the purposes of this motion. 

FACTS 

3. The DIA and CIA have not claimed a privilege under MRE 505(c). Therefore, the damage 
assessments being considered by the Court are governed by Brady/R.CM. 701(a)(6), R.C.M. 
701(a)(2), andMR.E. 505(g). 

4. The Government concedes that documents within the possession of DIA, the organization that 
prepared the IRTF, are governed by R.C.M. 701 (a)(2). See Government In Camera Motion for 
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Authorization of a Substitution of the DIA (IRTF) Damage Assessment under MRE 505(g)(2) at 
p. 3 ("The prosecution reviewed the original IRTF damage assessment and determined that it 
contained information that was material to the preparation of the defense.). 

5. The WTF damage assessment was prepared by the CIA. The Court has found that the CIA is 
"closely aligned" with the Government in this case. Accordingly, for the reasons outlined in 
previous Defense motions, this material is discoverable under R.C.M. 701(a)(2). 

6. In the Court's 23 March 2012 ruling, the Court ruled that it would review the IRTF and WTF 
damage assessments under R.C.M. 701(a)(2) and R.C.M. 701 (a)(6). The Court stated: 

The Court finds all 3 damage assessments relevant and necessary for the Court to conduct 
an in camera review to determine whether they contain information that is favorable to 
the accused and material to punishment under Brady, whether they contain information 
relevant and favorable to the accused under RCM 701(a)(6), and whether they contain 
information material to the preparation of the defense under RCM 701(a)(2). 

Appellate Exhibit XXXVI, p. 1 1. 

ARGUMENT 

A. The In Camera Standard 

7. From reading the Government's non-ex parte filing, it seems that the Government is: 

a) Asking the Court to review the IRTF damage assessment under R.C.M. 
701(a)(2)( 4t material to the preparation of the defense") standard and the R.C.M. 701(a)(6)/ Brady 
standard. However, it appears that the Government believes that only portions of the damage 
assessment, rather than the entire damage assessment, are discoverable under R.C.M. 701(a)(2). 

b) Asking the Court to review the WTF damage assessment only under the R.C.M. 
70l(a)(6)/Brad)? standard. The Defense believes this to be the case based on the Government's 
statement that "the information contained within the original report, which is not included in the 
summary, does not meet the RCM 701(a)(6) or Brady/Giglio standard and therefore is not 
discoverable." Government In Camera Motion for Authorization of a Substitution of the CIA 
Damage Assessment under MRE 505(g)(2), p. 3. 

Thus, there are two issues here: (1) what standard the Court will apply in reviewing the two 
damage assessments; and (2) whether R.C.M. 70 1(a)(2) contemplates only portions of the 
document, rather than the document itself, being material to the preparation of the defense. Each 
will be discussed in turn. 

8. The Court has already ruled that it will be reviewing the two damage assessments to 
determine "whether they contain information relevant and favorable to the accused under RCM 
701(a)(6), and whether they contain information material to the preparation of the defense under 
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RCM 701(a)(2). 77 Appellate Exhibit XXXVI. The Government is attempting to surreptitiously 
re-litigate the standard under which the Court has already said it would use to review the damage 
assessments. Accordingly, the Court should reject this attempt to circumvent the Court's ruling 
and review the documents in accordance with its original order 

9. The case law reaffirms that "material" under R.C.M. 701(aX2XA) is not a difficult standard to 
satisfy. In United States v. Cam, 2004 WL 5863050 at *3 (A. Crim. Ct App. 2004), our 
superior court discussed the content of the "materiality" standard under R.C.M. 701(a)(2)(A); 

In reviewing AE V in camera, the military judge said that he examined the 
records and AE III contained "everything . . . [he] thought was even remotely 
potentially helpful to the defense." That would be a fair trial standard, but our 
examination finds a great deal more that should have been disclosed as "material 
to the preparation of the defense," We caution trial judges who review such 
bodies of evidence in camera to do so with an eye and mind-set of a defense 
counsel at the beginning of case preparation. That is, not solely with a view to the 
presentation of evidence at trial, but to actually preparing to defend a client, so 
that the mandate of Article 46, UCMJ, is satisfied. 

See also United States v. Roberts, 59 M J. 323, 326 (C.A.A.F. 2004) ("The defense had a right to 
this information because it was relevant to SA M's credibility and was therefore material to the 
preparation of the defense for purposes of the Government's obligation to disclose under R.C.M 
701(aX2)(A)."Xemphasis added); United States v. Adens, 56 MJ. 724, 733 (A.C.GA. 
2Q02X"We respectfully disagree with our sister court's narrow interpretation that the term 
'material to the preparation of the defense' in R.C.M. 701(a)(2)(A) and (B) is limited to 
exculpatory evidence under the Brady line of cases and hold that our sister court's decision in 
Trimper should no longer be followed in Army courts-martial. There is no language in R.C.M. 
701, or in its analysis, indicating any intent by the President to limit disclosure under Article 46, 
UCMJ, to constitutionally required exculpatory matters. As noted above, R.C.M. 701 is 
specifically intended to provide "for broader discovery than is required in Federal practice' 
(R.C.M. 701 Analysis, at A21 32), and unquestionably is intended to implement an independent 
statutory right to discovery under Article 46, UCMJ,"); United States v. Webb, 66 M.J. 89, 92 
(C.A.A.F. 2008) ( "[U]pon request of the defense, the trial counsel must permit the defense to 
inspect any documents within the custody, or control of military authorities that are 'material to 
the preparation of the defense.' R.C.M. 701(a)(2XA). Thus, an accused's right to discovery is 
not limited to evidence that would be known to be admissible at trial. It includes materials that 
would assist the defense in formulating a defense strategy."). 

10. So, the first step in the Court's analysis must be whether the IRTF and WTF damage 
assessments contain Brady and whether they are material to the preparation of the defense - as in 
"helpful" to the preparation of the defense. To reiterate, the Court has already ruled that the 
WTF damage assessment would be reviewed under the R.C.M. 701(aX2) standard, not just the 
R.C.M. 701(aX6) standard. 

11- It appears that the Government may be trying to argue that only portions of the IRTF 
damage assessment are material to the preparation of the defense, as opposed to the entire 
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document. See e.g. Government In Camera Motion for Authorization of a Substitution of the 
DIA (IRTF) Damage Assessment under MRE 505(g)(2), p. 4 ("This redacted information 
contained within the original damage assessment does not meet the ... RCM 701(a)(2) 
[standard]"). R.C.M. 701(a)(2) does not contemplate that the defense can examine portions of 
documents that are material to the preparation of the defense. Rather, R.C.M. 701(a)(2) provides 
that: 

After service of charges, upon request of the defense, the Government shall 
permit the defense to inspect: 

(A) Any books, papers, documents, photographs, tangible objects, buildings, or 
places, or copies of portions thereof, which are within the possession, custody, or 
control of military authorities, and which are material to the preparation of the 
defense or are intended for use by the trial counsel as evidence in the prosecution 
case-in-chief at trial, or were obtained from or belong to the accused. 

Thus, the rule provides for defense counsel to inspect "documents ... which are material to the 
preparation of the defense." Id. The materiality inquiry looks at the document at a whole and 
not simply portions of it. 

B. The Proposed Substitutions 

12. Once the Court has determined that the damage assessments contain Brady and/or are 
material to the preparation to the Defense under R.C.M 701(a)(2), then the Court must examine 
the proposed substitutions with a view to determining whether the classified information is itself 
necessary to enable the accused to prepare for trial. United States v. Lonetree, 3 1 M.J. 849 (N- 
M-C.M.R. 1990), aff d 35 M.J. 396 (C.M.A. 1992). 

13. Limited disclosure and substitutes under MRE 505(g)(2) include: 

a) Deletion of specific items of classified information from documents to be made available to 
an accused; 

b) Substitution of a portion or summary of the information for such documents; 

c) Substitution of a statement admitting relevant facts; 

All of these are permitted unless the judge determines that the classified information itself is 
necessary to enable the accused to prepare for trial. See M.R.E. 505(g)(2). 1 



1 MRE 505(g)(2) provides as follows: "Limited disclosure. The military judge, upon motion of the Government, 
shall authorize (A) the deletion of specified items of classified information from documents to be made available to 
the defendant, (B) the substitution of a portion or summary of the information for such classified documents, or (C) 
the substitution of a statement admitting relevant facts that the classified information would tend to prove, unless the 
military judge determines that disclosure of the classified information itself is necessary to enable the accused to 
prepare for trial. The Government's motion and any materials submitted in support thereof shall, upon request of the 
Government, be considered by the military judge in camera and shall not be disclosed to the accused." 
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14. Thus, the Government is authorized under M.R.E. 505(g)(2) to substitute a summary of the 
information contained in a classified document rather than the classified document. The rule 
itself recognizes, however, that the Court may recognize that "disclosure of the classified 
information itself is necessary to enable the accused to prepare for trial." This deference to the 
accused's rights even after a claim of privilege by the government is well-settled. See United 
States v. Rezaq, 134 F.3d 1121 (D.C. Cir. 1998)(holding that a trial court considering 
substitutions ". . .should, of course, err on the side of protecting the interests of the defendant"). 

15. The Defense is obviously at a huge disadvantage as it does not know the nature or extent of 
the proposed substitutions. However, in making the determination as to whether the classified 
information is "necessary to enable the accused to prepare for trial," the Defense submits that the 
Court should use a standard akin to the R.C.M. 701(a)(2) standard. That is, information that 
would be helpful to the defense under R.C.M. 701(a)(2) is "necessary to enable the accused to 
prepare for trial." See also cases cited supra. 

16. In making the determination of whether the classified evidence is necessary or whether a 
redaction/substitution is appropriate, the Defense would ask that the Court look at the following: 

a) What is the extent of the redactions/substitutions? 

b) Has the Government narrowly tailored the substitutions to protect a Governmental 
interest that has been clearly and specifically articulated? 

c) Does the substitution provide the Defense with the ability to follow-up on leads that the 
original document would have provided? 

d) Do the substitutions accurately capture the information within the original document? 

e) Is the classified evidence necessary to rebut an element of the 22 charged offenses, 
bearing in mind the Government's very broad reading of many of these offenses? 

f) Does the summary strip away the Defense's ability to accurately portray the nature of the 
charged leaks? 

g) Do the substitutions prevent the Defense from fully examining witnesses? 

h) Do the substitutions prevent the Defense from exploring all viable avenues for 
impeachment? 

i) Does the Government intend to use any of the information from the damage assessments? 
Is so, is this information limited to the summarized document provided by the 
Government? If the information intended to be used by the Government is not limited to 
the summarized document, does the Defense in fairness need to receive the classified 
portions of the documents to put the Government's evidence in proper context? 

j) Does the original classified evidence present a more compelling sentencing case than the 

proposed substitutions by the Government? 
k) Do the proposed substitutions prevent the Defense from learning names of potential 

witnesses? 

I) Do the substitutions make sense, such that the Defense will be able to understand the 
context? 

m) Is the original classified evidence necessary to help the Defense in formulating defense 
strategy and making important litigation decisions in the case? 
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n) Is it unfair that the Government had access to the unclassified version of the damage 
assessment and the Defense did not? Does that provide a tactical advantage to the 
Government? 



CONCLUSION 



17, Accordingly, the Defense requests that this Court not accept the Government's proposed 
substitutions at face value, but rather ask searching questions about whether the original 
classified information is necessary to enable the accused to prepare for trial In addition, the 
Defense requests that the Court: 

a) Find that both the I RTF and WTF damage assessments are material to the preparation 
of the defense and Order that they be produced to the Defense; and 

b) Deny any proposed substitutions where, considering the mindset of Defense counsel 
(including the questions referenced herein), the Court concludes that the classified 
information itself is necessary to enable the accused to prepare for trial. 



Respectfully submitted, 



THOMAS F. HURLEY 
MAJ, JA 
Defense Counsel 




DAVID E. COOMBS 
Civilian Defense Counsel 
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